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J  U  D  G  M  E  N  T 

 

  The accused and the victim, a minor girl, are neighbours. 
Both the families are litigating in Court, over land dispute. It is alleged that 
the victim conceived at the accused‟s house, during night hours. All 
witnesses are close family members of the victim. The incident came to 
light when the victim advanced in pregnancy.  
 
PROSECUTION CASE :  

 
2.   The prosecution case, may, in brief, be stated as follows :  

 
An FIR was lodged, on 09-09-2011, before the Officer-in-

charge of Tezpur Police Station, alleging that the accused Md. Jabed Ali is 
his neighbour. About 8/9 months ago, his sister, aged about 14/15 years, 
used to help in the household works at the house of the accused, on call. 
But the accused taking the advantage of his said sister visiting his house, in 
helping in the household works, the accused developed physical intimacy 
with her making promise of marriage. The accused committed sexual 
intercourse with her and threatened her not to disclose his act to anybody. 
However, noticing physical changes, when his mother enquired from her 
daughter about the reason, she divulged the entire incident. At the time of 
lodging the ejahar, his sister was carrying pregnancy of 6/7 months.  

 
INVESTIGATION :  
 
3.   Based on the above FIR, Tezpur Police Station Case No. 
980/2011, u/s 420/376 of the IPC, was registered, vide GD Entry No. 488, 
dated 09-09-2011. The then Officer-in-charge of Tezpur PS, Inspector Abul 
Hussain endorsed the case to SI Mussadique Hussain, the in-charge of 
Borghat OP for investigation.  

 
4.   In course of investigation, SI Mussadique Hussain, the IO, 
visited the place of occurrence, that is, the house of the informant, drew 
up a sketch map of the place of occurrence, examined witnesses, sent the 
victim girl to Kanaklata Civil Hospital for medical examination and caused 
her statement recorded u/s 164 CrPC and on completion of investigation, 
submitted the charge sheet, u/s 420/376/493 of the IPC, against the 
accused. 

 
TRIAL :  
 
5.   Since the charge-sheeted offences, inter-alia,  u/s 376 of the 
IPC is exclusively triable by the Court of Sessions, the Learned Judicial 
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Magistrate, 1st Class, Tezpur, Sonitpur,  vide her order, dated 13-02-2013, 
passed, in GR Case No.1938/2011, committed the case to this Court of 
Sessions for trial, after observing necessary formalities u/s 209 CrPC.  
 
6.  Upon perusal of the materials on record and hearing the 

learned counsel for both the sides, formal charges u/s 417/376 of the IPC, 
were framed, vide order, dated 18-03-2013. The charges, aforementioned, 
were read over and explained to the accused Md. Jabed Ali, to which he 
pleaded not guilty and claimed to be tried.  
 
7.  In order to prove the charges, above mentioned, the 

prosecution has examined 8 (eight) witnesses including the doctor, while 
the defence cross-examined them.  
 
8.  On closing the case for the prosecution side, the statement of 

the accused u/s 313 CrPC was recorded, vide order, dated 08-05-2014. The 
accused pleaded not guilty and declined to adduce evidence in defence. The 
accused has pleaded as follows :  
 
   “I am innocent.  
    The victim’s father filed case against our family in  

    regard to land dispute. The said criminal case is pending  
    in the CJM’s Court at Tezpur.” 
 
9.  I have heard Mr. H. P. Sedai, learned Public Prosecutor and 

Mr. F. Haque, learned counsel appearing on behalf of the accused. I have 
gone through the entire evidence proffered by the prosecution and the 
statement of the accused, recorded u/s 313 CrPC. 
 
POINT FOR DETERMINATION :  
 
10.  On going through the evidence on record and hearing the 
learned counsel of both the sides, the following points emerged for 
consideration in this case :  
 

(1) Whether the accused, 8/9 months before lodging of the 
ejahar, at Singitoli, under Tezpur Police Station cheated 
informant‟s sister making promise to marry her, 
committed sexual intercourse with her ?  

 
(2) Whether the accused during the same period, and place 

committed rape on the informant‟s sister, a minor girl ?  
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THE DECISION AND THE REASONS THEREFOR 
LEGAL POSITION :  
 
11.   Section 417 of the IPC provides for punishment of „cheating‟ 
which is defined in Section 415 of the IPC. To hold a person guilty of the 
offence of „cheating‟ it must be shown that his intention was dishonest at 
the time of making the promise.  
 
12.   Section 375 of the IPC defines the offence of „Rape‟ and 
Section 376 of the IPC prescribes the punishment for the offence. In order 
to bring home the offence of „rape‟, the prosecution must prove, (i) that 
sexual intercourse by a man with a woman, (ii) that sexual intercourse was 
under the circumstances falling in any of the seven clauses of section 375 
of the IPC. Thus, the basic ingredients of the offence of rape u/s 375 IPC 
are, (a) that the accused committed sexual intercourse with a woman ; (b) 
that he did so against her will or without her consent ; (c) if there was 
consent it was obtained by putting her or any person in whom she is 
interested in fear of death or of hurt ; (d) that when consent was taken 
under the deceitful belief that accused was her husband ; (e) if consent was 
taken when the victim was incapable of understanding its nature and 
consequences due to unsoundness of her mind or intoxication or 
administration of any stupefying drug or substances by the accused, either 
personally or through some agent ; (f) when consent was given by the 
victim under 18 years of age ; (g) when the victim is unable to 
communicate consent and (h) that when the accused had sexual 
intercourse with his wife under 15 years of age. It has been further 
provided that a woman who does not physically resist to the act of 
penetration shall not by the reason only of that fact be regarded as 
consenting to the sexual activity. 
 
EVIDENCE : 
 
13.  PW-1, the brother of the victim girl, has deposed that he 
knows the accused Md. Jabed Ali and that the victim is his youngest sister. 
The occurrence took place on a day, about 1 ½ years back.  The occurrence 
took place on the night of a day. At that time, he was at home. The victim-
sister resided in a separate small room, within the common house 
compound. After six months, when she attained maturity of pregnancy 
and physical changes started, on enquiry, she told them about the incident 
that took place about six months back. She told them that the accused 
threatened her not to disclose the incident to anybody, lest she would be 
killed. Thereafter, his mother interrogated the accused regarding the 
incident, but he denied. Therefore, he lodged an ejahar before the Tezpur 
Police Station. He put his thumb impression on the ejahar. The police 
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produced his sister before a Magistrate to get her statement recorded and 
also sent her for medical examination. At the time of occurrence, his sister 
was aged about 14 (fourteen) years. His sister delivered a child, but after 
about three months, the child died.  
 
14.    In cross-examination, he has stated that he did not witness 
the occurrence. His sister did not disclose the fact of sexual intercourse 
committed on her by the accused to any of the family members till she 
attained six months‟ pregnancy. When they noticed the physical changes 
of the victim, they interrogated her and thereupon, she divulged the whole 
incident. He worked in a brick kiln. He and his mother do not stay at home, 
during day hours as they remain away in search of casual work. They do 
not know as to who, in their absence, visits their house. The victim is now 
married to a boy, about four months back. He is married. He does not know 
his date of birth, but he is presently, aged about 27 years. He and his 
mother are illiterate. His sister is younger to him by about 12 (twelve) 
years. He has denied the defence suggestion that at the relevant time of 
the incident, his sister was not aged about 12 / 14 years. He has denied the 
defence suggestion that at the relevant time of the incident, his victim 
sister was aged more than 18 (eighteen) years.  
 
  He has denied the defence suggestion that on their enquiry, 
his victim sister did not state before them that the accused threatened to 
kill her if the incident of sexual intercourse on her committed by him was 
reported to any person, for which she withheld the incident for about six 
months. He has denied the defence suggestion that since the accused did 
not threaten his sister with dire consequences and the victim did not tell 
them about this fact, so he did not state before the police. He has denied 
the defence suggestion that he, for the first time, stated before the Court 
that the accused threatened his youngest victim-sister with dire 
consequences, if the incident was disclosed to any person.  
    
   The house of the accused is situated about 200 meters from 
their house. There are many houses in the neighbourhood of the house of 
the accused. He has denied the defence suggestion that the accused had 
love affairs with his victim-sister. He has denied the defence suggestion 
that the accused did not commit any sexual intercourse on his victim - 
sister. There is a case pending between them and the accused, over 
possession of a plot of land, on which their dwelling house is standing. 
There is another case pending, arising out of dispute in regard to attempt 
to cause damage to their house. He has denied the defence suggestion that 
his sister did not conceive from the side of the accused. He has denied the 
defence suggestion that they forced the accused to marry his victim-sister, 
which the accused declined.  
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15.  PW-2 is the victim. Her evidence is that she knows the 
accused Md. Jabed Ali, who is a resident of their same village. One day, 
about 1 ½ years back, the mother of the accused called her to work in their 
house as they are very poor. Accordingly, she went to work in their house. 
After working for a few days, the mother of the accused asked her to stay 
in a room of their house, during night. On the request of the mother of the 
accused, she stayed in their house for about 10 / 12 days. During this 
period of stay, the accused developed physical intimacy with her. On the 
night of a day, the accused entered into her bed-room and after gagging 
her mouth, committed sexual intercourse on her. The accused promised to 
marry her before committing the sexual intercourse on her. She agreed to 
his proposal of marriage. The accused committed sexual intercourse on 
her giving false promise of marriage. As a result of sexual intercourse, she 
conceived and when she carried seven months‟ pregnancy, she divulged 
the incident to other family members. She withheld the incident as the 
accused threatened her with dire consequences if the incident was 
divulged to any person. After seven months only, she disclosed the 
incident to her mother. Thereafter, her mother enquired the accused 
about the incident, which he denied. Therefore, her elder brother (PW-1) 
filed an ejahar at Tezpur Police Station. The police launched investigation. 
The police sent her for medical examination and got her statement 
recorded by a Magistrate at Tezpur. She put her thumb impression on the 
statement given before the Magistrate. Her present age is 16 (sixteen) 
years. Now, she is married to a person.  
 
16.   In cross-examination, she has stated that she does not know 
anything about the occupation of the accused. She has admitted that the 
family of the accused is very poor like them. The parents of the accused 
stayed in a different room under the same roof.  There is no other house in 
the vicinity of their house as well as around the house of the accused. 
During the day hours, the accused goes out of the house for casual work. 
After working in the house of the accused, she returned to their house. She 
has denied the defence suggestion that she had love affairs with the 
accused. The police produced her before a Magistrate. She gave her 
statement before the Magistrate. She stated the whole truth about the 
incident before the Magistrate. She has denied the defence suggestion that 
she stated before the Magistrate that she was in deep love with the accused 
for about a year, prior to the incident. She disclosed the incident of sexual 
intercourse committed on her by the accused, only when her mother and 
elder brother enquired her observing her physical changes due to 
pregnancy. She divulged the entire incident only after seven months and 
after her stay for about twelve days in the house of the accused.  
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  She has denied the defence suggestion that she did not state 
before the police that mother of the accused asked her to stay in their 
house and accordingly, she stayed there for about 10/12 days. She has 
denied the defence suggestion that she  did not state before the IO and the 
Magistrate that the accused threatened her not to divulge about the 
incident to any third person, lest to face dire consequences. She has denied 
the defence suggestion that the accused never promised her to marry and 
pursuant thereto, committed any sexual intercourse on her. She has 
denied the defence suggestion that she did not conceive from the side of 
the accused. She has denied the defence suggestion that she conceived 
only from a person other than the accused.  
  
17.  PW-3 Dr. (Mrs) Bibha Noni Keot, the doctor, has deposed 
that on 16-09-2011, she was working as Sr. M&HO, attached to Kanaklata 
Civil Hospital, Tezpur. On that day, on police requisition, vide Tezpur PS 
Case No. 980/11, dated 16-09-2011, she examined the victim, aged 14 years, 
at about 5-10 p.m. She was escorted and identified by UBC 6 Gokul Chetry. 
 
   On examination, she found as follows :   
 
  “ Height 160 cms, Weight – 48 Kgs, Teeth - 14/14 
  Identification mark – a black mole present on the left  
   side of the forehead.  
  Last Menstrual history – Seven months back from the  
   date of examination.  
  She was an average built girl.  
  Gait was normal. She was well dressed neat and tidy. 
  Her secondary sexual characters were well developed.  
  Breast, nipple and areola developed. 

Pubic and auxiliary hair present.  
   Hymen was absent. 
  No injury mark seen on any part of her body.  
 
Investigation Advised :  
  Vaginal smear for spermatozoa taken and showed no 
spermatozoa.  KCH Lab. No. 59/11, dated 16-09-2011.  
 
Other Investigation :  
 
  Urine for HCG, not done. Result = positive. Done at Assam X-
ray and Clinic & Laboratory, by Dr. Dwipen Mahanta, Pathologist, Patient 
ID No. 2276, dated 17-09-2011.  
 
X-ray :  
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  Wrist joint, elbow joint and iliac crest done at Assam X-Ray by 
Radiologist Dr. P.K. Barman, for age determination.   
 
Report of X-ray :  
 
  Union of epiphysis of the lower ends of the left radius and 
ulna are not yet complete. 
  All epiphysis of the bones around the left elbow joint have 
fused with their respective shafts.  
  Epiphysis of the Iliac Crest has appeared but remains open.  
 
Impression :  
 
  Age of the person, under investigation, is just below 18 
(eighteen) years.  
 
 Ultra-sonography of the whole abdomen was done at Assam X-ray 
and Clinic & Laboratory, on 16-09-2011, ID No. l-28.  Result – single live 
active foetus is seen in the uterus with breech presentation.  

Fetal heart rate is 136 BPM.  
 US composite gestational age is 28 weeks 4 days.  
 Fetal weight is around 1170 Gms.  
 
 Impression :  
 
  Normal intra-uterine gestation.  
 
Opinion :  

(1) She had no signs and symptoms of recent sexual 
intercourse. - 

(2) She is pregnant with gestational age is 28 weeks 4 days, 
according to USG report.  

(3) She had no marks of violence on any part of her body 
at the time of her examination.  

(4) Age of the person, under investigation, just below 18 
(eighteen) years.  

  
 Enclosure :  

(i) emergency OPD Card 
(ii) Vaginal Smear report 
(iii) Urine for HCG report 
(iv) USG report 
(v) X-ray Plate and its reports”  
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  She has recognized Ext. 1, the Medical Report, where Ext. 1(1) 
is her signature.  
    
18.   In cross-examination, she has stated that on examination, 
she found secondary sexual characters of the victim well developed. Elbow 
joint of the victim completely fused after 16 years. Iliac crest of the victim 
showed no fusion of the respective shafts. As per the radiological test 
report, the age of the victim was above 16 years. There was no requisition 
for DNA test of the victim girl.  
 
19.  PW-4 is the father of the victim. His evidence is that he 
knows the accused Md. Jabed Ali. The occurrence took place about 1 ½ / 2 
years ago. His victim daughter was working as a domestic help in the 
house of the accused for about two years. She used to work in the house of 
the accused. Often she stayed at his house. His victim daughter was 
unmarried and aged about 14 (fourteen) years. One day, noticing some 
unusual health condition of his daughter, her mother (PW-5) enquired the 
reason from the victim to which she replied that the accused, making 
promise of marriage, committed sexual intercourse on her. She told them 
that the accused threatened to kill her if the incident was disclosed to any 
other person. After coming to know about the incident of sexual 
intercourse committed by the accused, on his victim daughter, his son 
(PW-1) lodged an ejahar with Tezpur PS. His victim daughter carried seven 
months‟ pregnancy when her mother detected the abnormal changes in 
her physical appearance. Police investigated into the case and produced 
before a Magistrate to get her statement recorded and sent her for medical 
examination. The accused has married another woman. The victim 
delivered a male child and the child died after 3 ½ months of birth.  
   
20.   In cross-examination, he has state that he has three sons 
and one daughter. His three sons are major to his victim daughter. There 
was one more daughter, who was younger to the victim, but she died. The 
house of Umesh Ali is situated near to the house of the accused. His wife 
came to know about the incident of sexual intercourse on the victim by the 
accused, from the victim and then she (victim‟s mother) told him about the 
incident. His youngest daughter died about four years ago, at the age of 
about eight months. He married about 40/50 years back. Police recorded 
his statement. He has admitted that he did not state in his statement made 
before the IO that their victim daughter often stayed in the house of the 
accused and during that period the accused committed sexual intercourse 
on her. His son (PW-2) is now married and he had three children. His eldest 
son is now aged about seven years. PW-2 is now aged about 35 years. His 
youngest son is Jinnat Ali and he is aged about 14/15 years. The victim is 
younger to Jinnat by about two years.  
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  He has denied the defence suggestion that the victim is 
presently aged about 13/14 years and age of Jinnat is about 12/13 years. He 
has denied the defence suggestion that she did not state before the IO that 
at the relevant time of the occurrence his victim daughter was not aged 
about 14 years. The victim studied in Singitoli Primary School. He used to 
go out of home and return in the afternoon.  He has admitted that the 
accused has married another woman and after his marriage, they filed the 
instant case. He has denied the defence suggestion that he stated in his 
statement made before the IO that he did not know when love affair 
developed between the accused and their daughter. He has denied the 
defence suggestion that he did not state in his statement made before the 
IO that the accused promising to marry her committed sexual intercourse 
on her. He has admitted that he did not state in his statement made before 
the IO that the accused threatened to kill the victim if the incident was 
disclosed to any person. He has admitted that when he enquired from the 
accused as to whether he caused pregnancy of his daughter to which the 
accused denied. He has admitted that in his statement made before the IO, 
he stated that when her daughter attained five months‟ pregnancy then 
only she disclosed the incident of sexual intercourse committed on her by 
the accused to her mother. He has denied the defence suggestion that his 
daughter did not conceive from the accused‟s side. He has denied the 
defence suggestion that the accused did not commit physical intimacy 
with his victim daughter and further, that at the time of the occurrence, 
his daughter was aged more than 18 (eighteen) years. He has denied the 
defence suggestion that they wanted to give their daughter in marriage 
with the accused, but as the accused refused to marry her, they have filed 
the instant false case against him.  
 
21.  PW-5 Musst. Khairun Nessa. Her evidence is that she knows 
the accused Md. Jabed Ali and the victim is her daughter. The occurrence 
took place about 1 / 1 ½ year back. On that day, her victim daughter went 
to the house of the accused Md. Jabed Ali to do domestic works. Her victim 
daughter was working as a domestic help in the house of the accused for 
about three months. Her victim daughter stayed at the house of the 
accused, during the period. On a day, her said daughter started vomiting. 
She enquired from her daughter as to why she was vomiting, to which she 
replied that she conceived from the side of the accused. They called a 
village meeting, in connection with the incident. The village meeting was 
held in the school premises of Singitoli LP School. Most of the villagers 
attended the village meeting. The accused and his father Md. Habibur 
Rahman attended the meeting and from out side, her victim daughter and 
her (PW-5) husband (PW-4) attended the meeting. In the meeting, the 
accused pleaded innocent and as such, the meeting could not arrive at any 
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decision. Thereafter, victim‟s elder brother (PW-1) filed an ejahar at the 
police station. The meeting was held after 15 days of the victim‟s vomiting 
at home. The ejahar was lodged on the following day of the meeting. The 
girl delivered a child, but after 2 ½ months, the child died.  
 
22.    In cross-examination, she has stated that her present age is 
about 50 years. She got married at the age of 14/15 years. The victim girl is 
her third child. Ismile was born after about two years of her marriage. PW-
2 was born after two years of birth of her first child. After two years of 
birth of the second child, the victim was born to her (PW-5). The victim did 
not disclose about her pregnancy from the side of the accused. The victim 
started vomiting after she attained pregnancy of about seven months. The 
police did not record her statement. The parents of the accused are jobless. 
Jabed is the bread earner of the family.  The father of the accused Jabed Ali 
filed a case against them alleging that they encroached over their land and 
were trying to evict them from there. The case was filed at Borghat OP. 
Police investigated into the incident.  
 
  She has denied the defence suggestion that she did not state 
in her statement given before the IO that a village meeting was held, in 
connection with carrying of pregnancy by her victim daughter from the 
accused‟s side. She has denied the defence suggestion that she did not state 
in her statement given before the IO that having seen her daughter 
vomiting, she, on suspicion, enquired from her as to what was the cause of 
her vomiting, to which she replied that she conceived from the side of the 
accused. The family of the accused has no landed property. They have 
their „mydi‟ patta land. She has admitted that their both the families are 
poor. She has admitted that she did not state in her statement given before 
the police that her victim daughter was working as a domestic help in the 
house of the accused for about three months and that during this period, 
she stayed at their house during night. The village meeting was not 
attended by any local Panchayat members.  
 
  She has denied the defence suggestion that the accused did 
not commit sexual intercourse on her daughter and in consequence, she 
conceived and delivered a child, but died after about 2 ½ months. She has 
denied the defence suggestion that her victim daughter never worked in 
the house of the accused and also she did not stay during night at their 
house. She has denied the defence suggestion that they have filed this case 
against the accused due to grudge for land dispute.  
       
23.  PW-6 Md. Rumesh Ali. His evidence is that he knows both 
the accused Md. Jabed Ali, and the victim. The occurrence took place about 
1 / 1 ½ year back. His house is situated adjacent to the house of the accused 
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Md. Jabed Ali and the victim. The father of the victim told him that the 
victim (PW-2) conceived from the side of the accused. A village meeting 
was held, in connection with the incident. The village meeting held at the 
house of the accused Md. Jabed Ali. He attended the meeting. So many 
village people were present in the meeting. Victim‟s father complained 
that the accused did not marry his daughter (PW-2) and instead of her, he 
married another girl. The villagers, in attendance, in the meeting asked 
Md. Habibur Rahman, the father of the accused Md. Jabed Ali, to pay the 
victim Rs.50,000/-, so as to enable them to give her (PW-2) in marriage to 
some other person, after handing over the unborn child to some other 
person. The meeting could not arrive at a decision. The victim sticked to 
her claim that the accused must marry her, which the accused declined. 
Thereafter, on the advice of the villagers, ejahar was lodged at the police 
station. After seven months of the village meeting, the victim gave birth to 
a child, who died after a few months. Now, the victim is marred to another 
boy.  
 
24.    In cross-examination, he has stated that he has no personal 
knowledge as to how the victim conceived and from whose side. There are 
so many residents near their place of stay and they are on visiting terms to 
each other‟s family. In the village meeting, which was held in the house of 
the accused, Md. Jabed Ali denied to have conceived the victim (PW-2). He 
does not know whether the victim gave birth to child. His wife Fatema Bibi 
is the aunty of the victim girl. The victim did not state anything before 
them. He has denied the defence suggestion that the victim‟s father (PW-4) 
did not state before him that his daughter (PW-2) conceived from the side 
of the accused.  
 
25.  PW-7 Sri Dhireswar Baishya. His version is that on 26-09-
2011, he was attached to the Court of the then Learned Judicial Magistrate, 
1st Class, Tezpur. On that day, on the direction of the Chief Judicial 
Magistrate, Sonitpur, Tezpur, dated 26-09-2011, passed in GR Case 
No.1938/11, the then learned Judicial Magistrate, 1st Class, Tezpur Sri K. L. 
Baishnab, recorded the statement of the victim girl (PW-2), in his Court 
Chamber. On completion of recording of the victim‟s statement, he was 
asked by the learned Magistrate to obtain her RTI and accordingly, he 
obtained the RTI of the victim girl. He endorsed the RTI of victim girl and 
then put his signature thereunder. He recognised, Ext. 2, the record of GR 
Case No. 1938/11, where Ext. 2(1) is the relevant order, dated 26-09-2011 
and Ext. 2(2) the signature of the learned CJM, Sonitpur, Tezpur Sri S.K. 
Dhar, recognized through correspondence. Ext.2(3) is the relevant order of 
the learned Judicial Magistrate, 1st Class, Tezpur Sri K. L. Baishnab, where 
Ext. 2(4) is his signature, recognized through correspondence. Ext.3 is the 
statement of the victim girl, where Ext. 3(1) is the signature of Sri K. L. 
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Baishnab, recognized through correspondence. Ext. 3(2) and 3(3) are his 
signatures under the RTI of the victim girl. In cross-examination, he has 
stated that he does not know the victim girl personally.  
 
26.  PW-8 Md. Musadique Hussain, is the IO, in the instant case. 
He has deposed that on 09-09-2011, he was attached to Borghat OP as its in-
charge. On that day, PW-1 filed an ejahar at Tezpur PS and thereupon, the 
Inspector Officer-in-charge Md. Abul Hussain, registered a case, being 
Tezpur PS Case No. 980/11, u/s 420/376 IPC, and endorsed the case to him 
for investigation. Ext. 4 is the FIR, where Ext. 4(1) is the signature of the 
Inspector Officer-in-charge of Tezpur PS, Md. Abul Hussain with his note. 
On 10-09-2011, at about 11 a.m., he received the ejahar from Tezpur PS and 
thereupon, visited the place of occurrence, that is, the house of PW-2 (the 
informant). He drew up a sketch map of the place of occurrence. Ext.5 is 
the sketch map of the place of occurrence, where Ext.5(1) is his signature. 
Then, he recorded the statements of the witnesses, including the 
complainant and the victim. On 16-09-2011, he sent the victim to Kanaklata 
Civil Hospital, Tezpur for medical examination and caused her statement 
recorded in the Court, on 26-09-2011.  On 30-09-2011, he arrested the 
accused, on his surrender, at the police station. On completion of 
investigation, he laid a charge-sheet u/s 420/376/493 IPC against the 
accused Md. Jabed Ali. Ext.6 is the charge-sheet, where Ext.6(1) is his 
signature.  
 
27.  In cross-examination, he has stated that the FIR was shown 
to the learned Chief Judicial Magistrate, Sonitpur, Tezpur, on 19-09-2011. 
He has admitted that the note of the Officer-in-charge, Tezpur PS, vide 
Ext.4, is seen interpolated on the PS case number and date. He did not 
investigate whether, later on, the victim delivered a child. He did not 
investigate into the paternity of the child. He has admitted that PW-1 did 
not state before him that his sister (PW-2) told him that the accused had 
threatened her if she disclosed the incident to any person.  
 
  PW-2, the victim, did not state in her statement made before 
him that the mother of the accused asked her to stay at their home for 
domestic help and accordingly, she stayed at her home for about 10/12 
days. She did not further state in her statement made before him that she 
was threatened by the accused not to disclose the incident to any other 
person, lest to face dire consequence. Witness PW-4 did not state in his 
statement made before him that during the period of stay of the victim 
(PW-2), the accused committed sexual intercourse with her.  
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  In course of investigation, it had come to light that there was 
love affairs between the accused and the victim girl and that fact was not 
known to her family members and neighbours.  
 
  Witness PW-4 did not state before him that the accused had 
committed sexual intercourse with the victim by making a false promise of 
marriage.  
 
  Witness PW-5 did not state in her statement made before him 
that a village meeting was held in connection with the incident of 
pregnancy of the victim caused by the accused.  
 
  PW-5 did not state in her statement made before him that 
witnessing the victim girl vomiting, she enquired from her about the cause 
of her vomiting, to which she replied that she conceived from the side of 
the accused.  
 
  Hobibur Rahman and Abu Ali are the neighbouring residents 
of the accused. He has admitted that he has not cited the name of any 
neighbour to the place of occurrence, as witness, in the charge-sheet.  
 
ANALYSIS OF EVIDENCE : 
AGE OF THE VICTIM :  
 ( Attained about 15 years ) 
 
28.  According to PW-3 Dr. ( Mrs) Bibha Noni Keot, the doctor, 
who examined the victim (PW-2) on 16-09-2011, her (PW-2) age was just 
below 18 (eighteen) years, vide Ext.1, the medical report. The doctor‟s 
evidence shows that the opinion is based on the radiological test report, 
which is, of course, not exhibited and her physical examination. The 
brother of the victim, PW-1 has deposed that he is elder to her (PW-2) by 
about 14 (fourteen) years. PW-2, the victim, who is now married, has 
deposed, on 16-05-2013, the occurrence took place, on a day, about 1 ½ 
years back and that her age, on that day was 16 ( sixteen) years. The 
defecne has not contested her aforesaid age in cross-examination and as 
such, if her ( the victim ) version is accepted, then her (PW-2) age on the 
date of occurrence was less than 15 ( fifteen) years. The parents of the 
victim (PW-2), PW-4, the father and PW-5, the mother, have supported the 
evidence of PWs 1 and 2, the brother and sister, respectively, deposing that 
at the time of occurrence, their daughter PW-2 was aged about 14 
(fourteen) years. This fact is supported by the family history of PWs 4 and 
5, the parents, who have deposed, as a whole, that the victim is younger to 
their youngest son by about 2 ( two) years, which brings her age to 12/13 
years. PW-5, the mother, in her cross-examination clearly stated that her 
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present age is about 50 years and she got married at the age of 14/15 years 
and further, that the victim (PW-2) the third child was born after about 2 
(two) years of birth of second child, who was born after 2 (two) years of 
birth of the first child who was born after about 2 (two) years of their 
marriage. It may be mentioned that the medical evidence gives only the 
probable age of the victim girl. No public document such as a school 
certificate, despite the evidence that she studied in school or the birth 
certificate was seized by the IO (PW-8), during investigation. Therefore, 
taking into consideration of the evidence of the parents (PWs 4 and 5), the 
evidence of elder brother (PW-1) and the victim (PW-2), supported by the 
medical evidence of PW-3, this Court finds and hold that during the period 
of occurrence, in all probability, the age of the victim girl (PW-2) was about 
15 (fifteen) years, beyond all reasonable doubt.  
 
DEVELOPMENT OF PHYSICAL RELATION - : 
 
29.  From the evidence of PW-1, PW-5, PW-6 Md. Rumesh Ali, the 
brother, father, mother of the victim, and a neighbour respectively of   
PW-2, the victim, it transpires that the accused and the victim‟s (PW-2) 
families are neighbours and residents of Singitoli gaon. PW-1 has put the 
distance between the two houses at about 200 meters and there are many 
other residents in between their houses. What it further transpires from 
their evidence is that in the house of the victim (PW-2), there resides PWs 
1,4 and 5. PW-2, the victim, resided in a small separate room within their 
common house compound. In Ext.5, the sketch map of the place of 
occurrence, that is, the house of the accused, drawn by PW-8 SI Mussaque 
Hussain, the IO, has indicated in mark „A‟. The evidence of PWs 2 ( the 
victim ), 4 and 5, as a whole, reveal that PW-2, who was unmarried at that 
time, was called by the accused mother to their house to help in their 
domestic works and often stayed during night at their house and further, 
during the period of such stay at their house, the accused forcibly 
committed sexual intercourse with her (PW-2) in a room, but surprisingly, 
this material fact was not stated in their statements, recorded u/s 161 
CrPC. However, PW-2, the victim stated this material fact in her statement, 
recorded u/s 164 CrPC, vide Ext.3, dated 26-09-2011. This statement Ext.3, 
was recorded after 16 (sixteen days) of filing of the FIR, dated 09-09-2011. 
PW-8 SI Mussadique Hussain, the IO, stated that PW-2 the victim, was sent 
to the Court on 26-09-2011, for recording her statement u/s 164 CrPC, that 
is, after many days of recording her (PW-2) statement, u/s 161 CrPC, from 
the custody of her parents (PWs 4 and 5).  
 
30.   According to PW-2, the victim, on the night of a day, the 
accused entered into her bed-room at the accused‟s house and after 
gagging her mouth, committed sexual intercourse on her and further, that 
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before committing the sexual intercourse, the accused promised to marry 
her, to which she readily agreed to submit to him. This piece of evidence 
appears to be certainly a material contradiction, being force was stated to 
be applied, and at the same time, agreed to the accused‟s promise to marry 
her. She (PW-2) has further deposed that in consequence of the accused‟s 
sexual intercourse, she conceived, but withheld the incident from others, 
allegedly because the accused threatened her with dire consequences if the 
incident was divulged to any person. It is consistently revealed from the 
evidence of the PWs that the incident came to light only when physical 
changes were noticed on PW-2, the victim and on enquiry, made by PWs 
1,4 and 5, she (PW-2) divulged the whole incident before them. From the 
evidence of PW-6 Md. Rumesh Ali, who has married the aunt of PW-2, 
namely, Musstt. Fatema Bibi, it appears that subsequent to revelation of 
fact of conceiving from the side of the accused, a village meeting was held 
at the house of the accused to discuss the alleged incident and in the said 
meeting, PW-4, the father, complained that the accused did not marry his 
daughter and instead of her, he married another girl, for which the 
villagers present in the meeting, asked the accused‟s father to pay him 
(PW-4) Rs.50,000/-, so as to enable him to give PW-2, the victim, in 
marriage to some other person, after handing over the child in womb to 
some other person, but in c cross-examination, it is further deposed that 
the accused denied to have conceived the PW-2, the victim. This piece of 
evidence of PW-6 definitely indicates the motive behind the accusation of 
the accused with the act of conceiving PW-2, the victim without marriage. 
However, it is noticed from the evidence of PW-6 that PW-2, the victim, did 
not state anything before them about the incident. PW-5, the mother of 
the victim (PW-2) has corroborated the evidence of the PW-6, in regard to 
holding of a village meeting in connection with the alleged incident, but 
contradicted him (PW-6) deposing that it was held at Singitoli LP School, 
instead at the accused‟s house and has not stated anything about the 
decision allegedly arrived at in the meeting as stated by PW-6. Further, 
from the cross-examination of PW-8, the IO, it appears that PW-5, the 
mother of the alleged victim (PW-2) did not state this material fact in her 
statement recorded u/s 161 CrPC. The medical evidence of PW-3, Dr. (Mrs). 
Bibha Noni Keot, the doctor, has confirmed that PW-2, the victim was 
carrying pregnancy with gestational age of 28 weeks 4 days, as per USG 
report, vide Ext.1, the medical report. However, in cross-examination, the 
doctor has stated that no requisition for DNA test was received obviously 
to test the paternity of the unborn child. Thus, there is corroboration of 
the evidence of the victim (PW-2) by the medical evidence of PW-3 so far 
her pregnancy is concerned, except the factum of source. 

 
31.   It is well settled that the prosecutrix is not an accomplice and 
hence, her statement cannot be equated with that of an accomplice. As a 
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rule of prudence, however, the Court should look for corroboration 
normally, so as to satisfy its own conscience to place reliance on her 
evidence of pregnancy. On careful scrutiny of the above evidence on 
record, it transpires that PWs 1, 2 ( the victim ), 4, 5 and 6 are closely 
related and as such, their evidence needs to be view with great caution. 
PW-8, the IO, in his cross-examination, admitted the defence suggestion 
that he has not cited the names of neighbours, such as Md. Hobibur 
Rahman and Md. Abu Ali as witnesses in the charge-sheet without 
explaining any reason for this omission. On the other hand, it is found that 
PWs-1 and 5 have admitted fact that there existed hostile animus between 
the two families of the victim PWs 1, 4 and 5 over pendency of case arising 
out of land dispute. Therefore, there is no wonder if the alleged victim 
(PW-2), who is now married, deposes against the accused with whose 
family litigation is pending in Court. The veracity of testimony of PW-2, 
the victim has been shakened by reason of contradictions between her 
evidence and her statements recorded u/s 161 CrPC and inordinately 
delayed recording of her statement u/s 164 CrPC, vide Ext.3 and omissions 
by PWs 1,2 4 and 5 in disclosing the material facts in their statements u/s 
161 CrPC, invariably lead to the inference that the evidence of the victim 
(PW-2) is clouded as to its trustworthiness due to inherent infirmities, 
aforementioned, and further, rules out the possibility of conceiving from 
the side of the accused at his home. It follows a logical conclusion that 
there is doubt whether from the very initial stage, the accused had no 
intention to keep the promise of marrying the victim (PW-2) constituting 
an offence of rape on her. There is no evidence to show that such 
assurance of marriage or promise to marry was false to the knowledge of 
the accused when it was made.  
 
32.  In Ramesh Rongpi @ Rahang –Vs- State of Assam [ (2010) 
1 GLR 599 ], the Hon‟ble Gauhat High Court held that suspicion however 
grave, cannot be a substitute for legal proof.  

 
33.   In Dipak Gulati-Vs- State of Haryana [ AIR 2013 SC 2071], 
the Hon‟ble Apex Court held that rape is the most morally and physically 
reprehensible crime in the society, as it is an assault on the body, mind and 
privacy of the victim. However, if one fairly securities the evidence on 
record, it would certainly induce a reasonable man to come to the only 
conclusion that the accused cannot be held guilty of rape on the victim, 
who was a minor, aged about 15 years, at the relevant time of the incident, 
making false promise of marrying her, beyond all reasonable doubt.  
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C  O N  C  L  U  S  I  O  N  
 

34.  For the reasons, set forth above, this Court is constrained to 
hold that the prosecution has miserably failed to prove the charges against 
the accused Md. Jabed Ali, beyond all reasonable doubt. 
 
35.     Accordingly, the accused Md. Jabed Ali is acquitted of the 
charges u/s 417/376 of IPC and set at liberty forthwith, giving the benefit 
of doubt.   
 
36.   The judgment and order, as above, is pronounced in the open 
Court, in presence of the accused and the learned counsel for both the 
sides, on this the 19th day of June, 2014, under the Hand and Seal of this 
Court.  
 
   Accordingly, the case is disposed of. 

 
  

                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE, 

                                        SONITPUR :: TEZPUR 

 

Dictated and corrected by me : 

 

 

(A. BORTHAKUR)   

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

 

Dictation taken and  

typed by me : 

 

 

(J.K. Muru, Steno ) 

* * * * * * * 
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SESSIONS  CASE NO. 40 OF 2013 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

 

PW–1  : the brother of the victim 

PW–2  : the victim girl 

PW–3  : Dr. (Mrs) Bibha Noni Keot, the MO 

PW–4  : the father of the victim 

PW–5  : the mother of the victim 

PW–6  : Md. Rumesh Ali 

PW–7  : Sri Dhireswar Baishya 

PW–8  : Md. Mussadique Hussain, the IO  

 

  LIST OF DEFENCE WITNESSES 

 

NIL 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

Exhibit –1   :  Medical Report 

Exhibit –2   :  GR Case record No. 1938/11 

Exhibit –3   :  Statement of victim  

Exhibit –4   :  FIR 

Exhibit –5   :  Sketch Map 

Exhibit –6   :  Charge-sheet 

      

MATERIAL EXHIBIT 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

N  I  L 

 

                     (A. BORTHAKUR)   

              SESSIONS JUDGE, 

                               SONITPUR :: TEZPUR 

 

 


